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To the Honorable Supreme Court of Texas: 

INTEREST OF AMICUS CURIAE 

 The Honorable Jose Aliseda, a long-time resident of Beeville, is the District 

Attorney for the 156th Judicial District of Texas, which includes Bee, Live Oak 

and McMullen counties.  He is the former state representative of House District 35, 

during which time he served on the House Environmental Regulations Committee.  

Prior to serving in the Texas House as a Republican legislator, Judge Aliseda was 

the County Judge of Bee County. Having the perspective of his experience at both 

the State and local level, Judge Aliseda has a unique understanding of the 

important role that each plays in the lives of the citizens of this State.  As a public 

servant, he has a keen interest in seeing the laws of the State of Texas faithfully 

interpreted.  As a cattle rancher, he is also concerned with the negative impact 

plastic bag litter has on his livestock and livestock of other Texans.  In accordance 

with Tex. R. App. P. 11(c), no fee was or will be paid in connection with this brief. 

SUMMARY OF ARGUMENT 

 The City of Laredo properly exercised its authority as a Home-Rule 

municipality to resolve a local problem through its ordinance related to single-use 

checkout bags.  The proliferation of plastic bags has become as significant problem 

for many Texas cities, and similar ordinances have had measurably positive effects 

in reducing plastic bag waste. 
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 Moreover, nothing in the language of the Solid Waste Disposal Act plainly 

indicates intent to preempt the City’s ordinance.  Only by expansively construing 

terms in the purported preemptive statute, does the majority opinion find 

preemption.  When the terms are considered in the context of the statute, however, 

it is plain that preemption was never intended. 

Finding preemption in this case would unnecessarily limit Texas cities’ 

ability to take measures to protect the local environment, water supply, tourism 

industry, and local agriculture. This unfairly burdens the State’s citizen, including 

cattle ranchers who must deal with their cattle ingesting stray plastic bags—which 

is lethal for the cattle. 

ARGUMENT 

I. The City of Laredo’s ordinance is a proper exercise of local authority to 
resolve a local problem. 

It is axiomatic that local municipalities, rather than the State, are in the better 

position to know how to resolve the specific concerns of their citizens.  

Historically, the State of Texas has embraced control at the closest level to the 

citizens, recognizing that decisions affecting individual Texans are best made by 

the government closest to their communities.  As the Texas Attorney General’s 

Office recently recognized, “Texas state government must be limited, efficient, and 

completely accountable.”  TEXAS ATTORNEY GENERAL, STRATEGIC PLAN FISCAL 

YEARS 2017-2021, http://www.https://www.texasattorneygeneral.gov/files/agency/ 
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2017-2021_OAG_Strategic_Plan.pdf.  Cities must have the proper tools to manage 

their infrastructures and provide critical services that reflect the priorities of their 

residents. 

The City of Laredo exercised its authority to attempt to abate the ever-

growing problem of litter from single-use checkout bags.  This problem is 

unfortunately not unique to Laredo, as the proliferation of single-use checkout bags 

has plagued communities across the State.  In the case of the Laredo, its Petition 

for Review cites specific examples and costs the City incurs associated with single-

use plastic bag litter (e.g., bags infiltrating the City’s sewer system and drains, 

requiring a $340,000 clean up annually).  The City of Laredo decided to take 

action to protect the need of its citizens, and enacted the Ordinance at issue, which 

makes it unlawful for commercial establishments to provide specified types of 

checkout bags to customers, including single-use plastic bags of a particular 

thickness. Laredo City Code §§ 33-451 et seq.   

Similar municipal ordinances in other cities around Texas have proved 

extremely effective in source reduction with regard to plastic bags. A comparison 

between litter cleanup programs in Austin and Fort Worth in 2015—two years 

after Austin’s single-use bag ordinance went into effect—found that Austin had 
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75% fewer plastic bags in its litter than Fort Worth.1 A comparison of single-use 

bag pollution in Austin’s municipal recycling versus that of neighboring 

communities without single-use bag ordinances found 93.3% less single-use plastic 

bag pollution in Austin’s materials.2  Reports that Austin’s ordinance simply 

shifted the pollution to reusable bags is also false—Austin’s recycling had 81% 

fewer bags overall, even including the now more common reusable plastic bags.3 

The City of Laredo has the authority to enact its own ordinances, including 

those to govern source reduction, to manage its sewer system, and to protect its 

citizen’s property from local flooding, as long as it is not in direct conflict with the 

constitution or general laws of Texas.  Tex. Const. art. XI, § 5; Dallas Merch.’s & 

Concessionaire’s Ass’n v. City of Dallas, 852 S.W.2d 489, 490-91 (Tex. 1993).  

The Merchants take the position, however, that a provision in the Solid Waste 

Disposal Act (“SWDA”) preempts the ordinance.  As demonstrated below, this 

relies on a strained interpretation of the SWDA, which would have serious 

negative consequences for Texas citizens. 

                                                           
1 Aaron Waters, Environmental Effects of the Single Use Bag Ordinance in Austin, Texas at 13 
(2015), https://www.austintexas.gov/edims/document.cfm?id=232679. 
 
2 Id. at 20. 
 
3 Id.  
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II. The Legislature did not intend the SWDA to preempt local ordinances 
regarding single-use checkout bags. 

As a Home Rule city, the City of Laredo “possess[es] the power of self-

government and look[s] to the Legislature not for grants of authority, but only for 

limitations on that authority.” Tex. Loc. Gov’t Code. § 51.072(a).  Courts presume 

the Legislature did not intend to preempt local authority, save clear and 

unmistakable language in the State statute.  S. Crushed Concrete, LLC v. City of 

Houston, 398 S.W.3d 676, 677 (Tex. 2013); Tyra v. City of Houston, 822 S.W.2d 

626, 628 (Tex. 1991). 

In the case at bar, the Court must presume the Legislature did not intend to 

preempt the City of Laredo’s ordinance, unless there is clear and unmistakable 

language to the contrary in the SWDA.  There is no such language.  Compare 

Tyra, 822 S.W.3d at 628 (state law expressly providing “exclusive procedure for 

determining whether a fire fighter or police officer is sufficiently physically or 

mentally fit to continue the persons duties or assignment” preempted city 

ordinance requiring detailed procedures for annual fitness assessments); S. 

Crushed Concrete, LLC, 398 S.W.3d at 677  (state law prohibiting concrete-

crushing facility within 1,320 feet of school preempted city’s ordinance prohibiting 

concrete-crushing facility within 1,500 feet of school).  The SWDA does not 

contain the type of language, in section 361.0961 or anywhere else, that would 
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plainly and unmistakably indicate it intended to exclusively govern single-use 

checkout bags at commercial establishments.4   

The absence of such language is not surprising, given that the SWDA was 

enacted to efficiently use land set aside for waste (landfills); and the fact that 

municipal ordinances regarding the single-use checkout bags were not introduced 

until eighteen (18) years after the SWDA was enacted.5  The absence of 

unmistakable preemption language in the SWDA is also underscored by the 

numerous attempts Texas legislators have made to introduce legislation regarding 

single-use plastic bags.6  That is, if the SWDA so clearly preempted single-use bag 

ordinances, there would be no reason for these proposed bills.  

Notwithstanding the foregoing, the majority opinion reaches its 

“preemption” conclusion by expansively construing section 361.0961 so that the 

definition of “container” includes single-use checkout bags, and “solid waste 

management” includes managing brand new materials.  Such a conclusion is out of 

step with the language of the SWDA. 

                                                           
4 The State of Texas argues that the ordinance defies “the Act’s express preemption against 
impeding consumers’ access to and use of packages and containers.” Brief of Texas as Amicus 
Curiae in Support of Affirmance at 5. The “express preemption” (i.e., section 361.0961), 
however, does not state or even suggest it has anything to do with “consumers” or  consumers’ 
having “access” to packages or containers.  The word “consumer” does not appear in the 
provision (or anywhere else in subchapter C).  Tex. Health & Safety Code § 361.0961.  
 
5 The SWDA was enacted in 1993 (Acts 1993, 73rd R.S., ch. 1045, General and Special Laws of 
Texas).  Brownsville enacted the first city ordinance relating to single-use bags which went into 
effect in 2011. Brownsville, Tex., Code of Ordinances ch. 46, art. II, § 46-49 (2010). 
 
6 See, e.g., Tex. S.B. 103, 85th Leg., R.S. (2017); Tex. H.B. 2416, 83rd Leg., R.S. (2013). 
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A. The term “container” as used in the SWDA does not include a 
single-use checkout bag used at commercial establishments. 

When construing a statute, courts start with the plain language of the statute, 

which itself must be viewed as a whole.  BCCA Appeal Grp., Inc. v. City of 

Houston, 496 S.W.3 1, 12 (Tex. 2016).  When a particular term is not defined, its 

ordinary meaning will apply unless a more precise meaning is apparent from the 

word’s use.  PlainsCapital Bank v. Martin, 459 S.W.3d 50, 556 (Tex. 2015).  A 

particular provision should not be construed in isolation, and a statute’s 

organizational structure must be considered. TIC Energy & Chem., Inc. v. Martin, 

498 S.W.3d 68, 74-75 (Tex. 2016). 

To conclude that the term “container” as used in section 361.0961 includes 

single-use checkout bags, the majority opinion exclusively applies a dictionary 

definition.  Laredo Merchs.’ Assn’ v. City of Laredo, No. 04-15-00610-CV, 2016 

WL 4376627, at *5 (Tex. App.—San Antonio Aug. 17, 2016, pet. granted) 

(hereinafter “Laredo Opin.”). This, however, improperly construes the term in 

isolation from the context of the statute.  As Justice Chappa’s dissent emphasizes, 

section 361.0961 is located within the SWDA’s subchapter on permitting for 

landfills.  Laredo Opin. at *14 (Chapa, J. dissenting).  The term “container” is not 

expressly defined in the SWDA, but nevertheless is used multiple times throughout 

the Act—and on each occasion the term refers to a vessel used to house, or contain, 
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solid waste.7  A single-use checkout bag available for consumer use at a 

commercial establishment hardly fits this definition of “container,” considering the 

statute as a whole and particularly Subchapter C’s provisions related to permitting 

solid waste facilities.   

B. The ordinance was not adopted for “solid waste management 
purposes.” 

The definition of “container” is not the only stumbling block to finding 

preemption.  Even assuming arguendo that “container” as used in the SWDA 

includes a single-use checkout bag, the City’s ordinance may be preempted only if 

it was adopted “for solid waste management purposes.”  Tex. Health & Safety 

Code § 361.0961.  But the ordinance was not adopted for the purposes of 

managing solid waste (nor does it operate functionally to manage solid waste).8  

                                                           
7 See, e.g., Tex. Health & Safety Code § 361.003(7): “‘Disposal’ means the discharging, 
depositing, injecting, dumping, spilling, leaking, or placing of solid waste or hazardous waste, 
whether containerized or uncontainerized . . . .”; id. at § 361.003(14): “‘Hazardous waste 
management unit’ means a landfill, surface impoundment, . . . injection well, container . . . or 
any other structure, vessel, appurtenance, or other improvement on land used to manage 
hazardous waste.”; id. at § 361.003(29), defining “remedial action” to include: “(A) actions at the 
location of the release, including storage, confinement, . . . cleanup of released hazardous waste 
or contaminated materials . . . repair or replacement of leaking containers . . . .”; id. at § 361.088: 
“After complying with Sections 5.552-5.555, Water Code, the commission . . . may act on an 
application to renew a permit for: (1) storage of hazardous waste in containers . . . .”;  id. at § 
361.091:  “A municipal solid waste site or operation permitted as a Type IV landfill may not 
accept solid waste that is in a completely enclosed container . . . unless . . .”. 
 
8 The purpose of the City’s ordinance was to (a) promote beautification of the City through 
preventing litter generated by checkout bags; (b) reduce costs associated with maintenance of the 
sewer system; and (c) protect life and property from flooding as a consequence of improper 
draining due to litter from checkout bags. Laredo City Code §§ 33-451.  
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In fact, at the point in time which the ordinance applies—purchasing consumer 

goods at a commercial establishment—there is no “waste” yet involved.  (If a 

single-use checkout bag is indeed a “container,” then newly purchased goods are 

going in the “container” at the time of checkout.)   

To get around this problem, the majority opinion below must also expand 

the concept of “solid waste” to encompass not only actual, existing solid waste 

(i.e., the rubbish, or “waste,” currently sitting in a family’s kitchen trash 

receptacle), but anything that potentially can become solid waste in the future (i.e., 

the kitchen trash receptacle itself at some later date).  This construction suffers 

from two flaws.  First, it conflates two very different concepts. A single use 

checkout bag may be a “container” under the Act, or it may be “solid waste”; but it 

cannot be both simultaneously.  Second, it enlarges the meaning of “solid waste” to 

include just about any tangible object—regardless of whether the object was just 

off an assembly line, just placed into consumer packaging for retail sale, or just 

                                                                                                                                                                                           
The State of Texas, in supporting the Merchants, takes the position that the City’s stated 
purposes for enacting the ordinance are meaningless, citing S. Crushed Concrete, LLC v. City of 
Houston, 398 S.W.3d 676 (Tex. 2013).  This position misapplies the opinion and ignores the 
express language of section 361.0961, which states that it only applies to ordinances which were 
adopted “for the purposes of solid waste management.”  Tex. Health & Safety Code § 361.0961.  
No similar language expressly requiring consideration of the purposes of the ordinance appeared 
in the statute in S. Crushed Concrete, which provided that a city ordinance “may not make 
unlawful a condition or act approved or authorized under [the TCAA] or the [C]ommission’s 
rules or orders.”  398 S.W.3d at 679.  Because the city ordinance did just that—denied a permit 
when the Commission had granted one—this Court readily concluded that this provision 
preempted the City’s ordinance. No similar contradiction between the ordinance and section 
361.0961 exists in this case. 
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placed in a consumer’s reusable grocery bag.  This interpretation of solid waste 

ignores the common-sense meaning of the term “waste,” and has far-reaching 

consequences for preemption that could seriously impair local governmental 

authority pertaining to “waste.” 

The State of Texas asserts that the SWDA preempts the City’s ordinance 

because banning sources of waste is “managing” waste.  Brief of Texas as Amicus 

Curiae in Support of Affirmance at 4 (“Banning or Taxing Sources of Waste Is 

Managing Waste”).9  The State of Texas explains that “managing” waste includes 

controlling the generation of waste, and “banning packaging or containers that 

may become litter controls the ‘generation’ of waste.”  Id. at 5 (emphasis added).  

Therefore, according to the State, the City’s ordinance that bans containers “that 

may become litter” manages waste and is thus preempted.  See id.  This is 

inconsistent with the SWDA’s plain language, which specifically treats “an activity 

or process that avoids the creation of municipal solid waste” as “source reduction,” 

governed by subchapter N related to “waste reduction programs”—not part of the 

management of solid waste as governed by subchapter C. Tex. Health & Safety 

Code § 361.421(9).  And as the City of Laredo points out, the SWDA discusses the 

“generation” of solid waste only in the context of “sludge” or other commercial 

                                                           
9 Strangely, the State also argues that “banning” waste is not “managing” waste.  Brief of Texas 
as Amicus Curiae in Support of Affirmance at 18 (“a ‘manager’ by definition cannot manage 
something that is banned and does not exist”). 
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hazardous waste created as a by-product of industrial processes.  Petitioner City of 

Laredo’s Corrected Brief on the Merits at 27, citing Tex. Health & Safety Code 

361.003(4), (33). 

Furthermore, the State of Texas’ conclusion that “bans” are not “source 

reduction” relies upon a unique interpretation of “source reduction” by which 

reducing sources of waste is laudable (and even what the SWDA “challenges cities 

to do” [Brief of Texas as Amicus Curiae in Support of Affirmance at 18])—but 

eliminating them entirely is illegal.  This is non-sensical on its face and contrary to 

the overall purposes of the SWDA. 

III. Preemption dismantles local authority and puts the burden on citizens. 

Finding preemption in this case would unnecessarily limit Texas cities’ 

ability to take measures to protect the local environment, water supply, tourism 

industry, and local agriculture. This unfairly burdens the State’s citizens.   

The Merchants and the State of Texas argue that the City of Laredo’s 

ordinance unfairly shifts the burden from municipalities to consumers.  Actually, 

the opposite is true.  The cost of ameliorating the problems the bags cause is 

substantial for local municipalities.  For example, in 2004 the City of San 
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Francisco estimated that the each single-use bag cost the public $0.17 in landfill 

and litter costs,10 and in 2011 the City of Austin estimated that single-use bags cost 

city taxpayers about $1 per person per year.11 In 2015 the New York City 

Department of Sanitation estimated that single-use bags cost their rate payers about 

$12.5 million a year—about $1.46 per person.12 

Furthermore, preventing local authorities from enacting their own 

ordinances to remedy this problem will leave cattle ranchers and cotton farmers in 

particular peril, whose livestock and cotton crops are effectively poisoned and 

contaminated by stray single-use plastic bags.  For example, cattle ranchers like 

Judge Aliseda must deal with stray plastic bags which inevitably blow into their 

pastures, often located adjacent to interstate highways.  Passing traffic, or nearby 

dumpsters, combined with a strong wind, can deposit plastic bags in pastures, 

where grazing cattle ingest the bags.  “Plastic ingestion is one real killer of cattle 

today with almost no known cure . . . It is just a quiet and painful way for cattle to 

                                                           
10 1bagatatime.com, Plastic Bag Clean Up Costs, https://1bagatatime.com/learn/plastic-bag-
clean-costs/ (last visited December 19, 2017). 
 
11 Bob Gerdet, Memorandum re: Plastic Bag Cost Findings and Clarifications (2011), 
https://www.austintexas.gov/sites/default/files/files/Trash_and_Recycling/plastic_bags/Memo_-
_Plastic_Bag_Summary_-01-12-11-BG.pdf. 
 
12 Vito A. Turso, Belinda Mager, GREENYC (2015), http://www1.nyc.gov/assets/dsny/ 
about/press-releases/pr2015/051315.shtml. 

https://www.austintexas.gov/sites/default/files/files/Trash_and_Recycling/plastic_bags/Memo_-_Plastic_Bag_Summary_-01-12-11-BG.pdf
https://www.austintexas.gov/sites/default/files/files/Trash_and_Recycling/plastic_bags/Memo_-_Plastic_Bag_Summary_-01-12-11-BG.pdf


13 

die with several difficult symptoms to confuse the issue.”13  The problem of cattle 

ingesting plastic from stray bags has now been recognized world-wide.14 

The true energy behind the Merchants’ position is that Statewide and 

national business groups want to operate however they wish, at the expense of the 

lives and property of Texas citizens.  These groups should not be allowed to shift 

the substantial burden of single-use bags exclusively to the taxpayers. 

CONCLUSION 

 Based on the foregoing, Judge Aliseda respectfully request the Court reverse 

the judgment of the Fourth Court of Appeals. 

  

                                                           
13 Darol Dickinson, Mysterious Cattle Deaths?, http://www.itla.com/Plastic-Disease (last visited 
December 19, 2017). 
 
14 Earth Policy Institute, Plastic Bags Fact Sheet (2014), http://www.earth-policy.org/ 
press_room/C68/plastic_bags_fact_sheet; Felix Opina, What to do when your animal eats that 
discarded plastic bag (2015),  http://www.nation.co.ke/business/seedsofgold/Livestock-
Animals-Plastic-Bags/2301238-2832862-7kiih3z/index.html. 
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